
      STATE OF ASSAM   -Vs- MD SURAJ ALI  
 

                         Page 1 of 17                                                                          Sessions-03/2017 
 

IN THE COURT OF ASSISTANT SESSIONS JUDGE:: UDALGURI, ASSAM 

SESSION-03/2017 

u/s- 366/506 IPC 

THE STATE OF ASSAM                --------    Sri Nepal Debnath (Informant). 

      -Vs- 

MD SURAJ ALI                               --------   Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

                     Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

  (1) Mr B. K Chetry                           : Ld Add. PP for the State. 

  (2) Mr G.C Kakati                            : Ld Defence Counsel.  

EVIDENCE RECORDED ON                   : 13.02.17, 06.03.17, 28.04.17 &  

                                                        25.05.2017. 

ARGUMENTS   HEARD ON                   : 07.06.2017. 

JUDGMENT DELIVERED ON                 : 15.06.2017   

J U D G M E N T 

1.         The prosecution case in short is that on 14.10.16 one Sri Nepal Debnath 

lodged an ejahar in the O/C Harisingha P.S stating inter alia that on that day at 

about 10 am, his daughter Miss Asha Debnath was taken away by the accused 

Md Suraj Ali by train. Hence the Case. 

2.         On receipt of the ejahar, Harisinga P.S Case No- 64/16, u/s-366 IPC was 

registered against the accused Md Suraj Ali. Investigation into the case was 

commenced and after completion of the investigation, charge-sheet u/s- 

366/506 IPC was submitted against the accused Md Suraj Ali, to face the trial.  

3.         In due course, the case was committed to the Court of Hon‟ble Sessions 

Judge, Udalguri by the learned SDJM(S), Udalguri and then the case was 

transferred to this Court for trial. 
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4.           Trial of the case was commenced. The accused was produced before 

the Court to face trial. After hearing both the sides and perusing the case 

record, charges in writing u/s-366/506 IPC were framed. On being read over 

and explained the content of charges u/s- 366/506 IPC, the accused pleaded not 

guilty and claimed to face the trial. 

5.           Points for Determination:- After considering the materials on record 

I have found the following points for determination- 

            I) Whether on 14.10.2016 at about 10 am, accused Md Suraj Ali 

kidnapped/abducted Miss Asha Debnath by inducing her, with intent 

that she may be compelled to marry against her will or in order that 

she may be forced to illicit intercourse? 

            II) Whether on the same date, time and place, the aforesaid accused 

threatened the victim Miss Asha Debnath with injury on her person in 

order to take her with him? 

6.           To bring home its charges, the prosecution side examined as many as 

nine witnesses namely, Sri Nepal Debnath (informant) as PW-1, Miss Asha 

Debnath (victim) as PW-2, Dr. B. K Sarma as PW-3, Smti Maloti Debnath as PW-

4, Sri Pinku Debnath as PW-5, Sri Riju Baruah as PW-6, Miss Jamuna Malik as 

PW-7, Sri Ganesh Debnath as PW-8 and I/O SI Naren Ch. Swargiary as PW-9. 

The prosecution side exhibited Ejahar as Ext-1, Statement of victim u/s-164 

CrPC as Ext-2, Medical Report of victim as Ext-3, Seizure List as Ext-4, Sketch 

Map of P.O as Ext-5, another Seizure List as Ext-6 and Charge-sheet as Ext-7. 

After the closure of prosecution evidence, the accused was examined u/s-313 

Cr.P.C, wherein the stand of the accused was of total denial. The accused 

declined to adduce defence evidence. I have also heard the argument of both 

the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.       To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 
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8.             PW-1 Sri Nepal Debnath, who is informant, stated in his deposition 

that he is a diabetic patient and he got acquainted with the accused as the 

accused used to give medicine for diabetes and he took medicine from the 

accused. PW-1 further stated that about 3 (three) months back, the accused 

took away his daughter aged about 14 years from Tangla by force. PW-1 further 

stated that the accused took away his daughter by threatening his wife with 

death. PW-1 further stated that then he searched his daughter but on his failure 

to trace her out, he filed this ejahar. PW-1 further stated that after about 1 

(one) month of the incident, police recovered his daughter from Ijahar Camp 

situated near Goreswar and then the police produced his daughter before the 

Court. During cross examination, PW-1 admitted that he did not write the ejahar 

of his own and as such he cannot say the contents of ejahar exactly. PW-1 

further admitted that he as well as his family members had acquaintance with 

the accused and he also visited the house of the accused once about 3 (three) 

months prior to the incident. PW-1 further admitted that his daughter as well as 

his wife also visited the house of the accused earlier. PW-1 further admitted that 

he did not witness the incident of taking away of his daughter by the accused as 

he was not in his house at that time. PW-1 also admitted that it takes about half 

an hour to reach Tangla from his house by train. PW-1 further admitted that he 

did not know as to how and with whom his daughter proceeded to Tangla from 

his house. PW-1 further admitted that Police did not record his statement in 

connection with this case but lateron PW-1 stated that the police recorded his 

statement. PW-1 further admitted that he did not state before the I/O that the 

accused took away his daughter forcefully from Tangla. PW-1 also admitted that 

he did not mention in the ejahar as well as stated before the I/O that the 

accused took away his daughter by putting his wife into fear of death. PW-1 

further admitted that he intimated the members of Bengali Federation about the 

incident after lodging the ejahar and the members of the Bengali Federation 

visited his house and gave him some threatening. PW-1 further admitted that he 

cannot say as to whether his daughter attained the age of majority at the time 

of lodging this case. 
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9.        PW-2 Miss Asha Debnath, who is the victim, stated in her deposition 

that the incident took place about 3/4 months back. PW-2 further stated that the 

accused used to provide medicine for diabetes. PW-1 further stated that her 

father is a diabetic patient and as such her maternal uncle Sri Ganesh Debnath 

brought the accused to her house for giving medicine to her father and since 

then the accused started to visit their house. PW-2 further stated that her father 

got relief by taking medicine from the accused. PW-2 further stated that she 

used to call the accused as „mama‟ and one day the accused made a phone call 

to her friend Miss Jamuna and then the accused wanted to talk with her. PW-2 

further stated that the accused threatened her over telephone and told her to 

follow his direction. PW-2 further stated that accused also threatened her not to 

disclose the same to anyone. PW-2 further stated that then about 3/4 months 

back, the accused came to her house and then he left her house to visit Durga 

Puja function. PW-2 further stated that  she had gone to the house of her friend 

Miss Jamuna and then she returned to her house and at that time the accused 

gave her „pan‟ but she refused to take the „pan‟. PW-2 further stated that the 

accused threatened to cut his own hand if she did not take the „pan‟ and as such 

she took the „pan‟ due to his threatening. PW-2 further stated that the accused 

stayed in their house on that night and on the next morning the accused left 

their house. PW-2 further stated that on the next day, the accused again called 

her friend Miss Jamuna and talked with her over telephone and at that time, the 

accused asked her to go to Tangla and she had accordingly gone there as the 

accused threatened her if she did not go there. PW-2 further stated that she 

refused to go with the accused from Tangla but the accused pulled her by hand 

and took her to Mangaldoi by a vehicle and then to Barpeta by train. PW-2 

further stated that the accused took her to the house of one of his known 

person and spent night therein. PW-2 further stated that the accused forced her 

to sleep with him in that house on that night and he also did bad acts with her 

by force. PW-2 further stated that on the next morning, the lady (wife of the 

friend of accused) of that house forced them to leave the house and then the 

accused took her to Chennai by train by travelling for 11 (eleven) days. PW-2 

further stated that the accused returned to Barpeta again with her and then the 
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accused married her by force at Barpeta and she was forced to tell his maternal 

uncle that she was in love with him. PW-2 further stated that after 11 (eleven) 

days, the wife of the accused came to the house of the uncle of the accused 

wherein she was staying with the accused. PW-2 further stated that after 11 

(eleven) days her brother Pinku Debnath along with police recovered her from 

that place and brought her along with the accused before the Court, wherein her 

statement was recorded. During cross examination, PW-2 admitted that she 

cannot remember the date and time of phone calls made by the accused to her. 

PW-2 further admitted that they used to visit the house of accused and the 

accused also used to visit their house. PW-2 further admitted that all their family 

members have visited the house of the accused. PW-2 further admitted that she 

did not disclose to anyone that the accused threatened her. PW-2 admitted that 

she went to Tangla by train. PW-2 further admitted that she have procured one 

school certificate from the headmaster of Harisinga High School for the purpose 

of NRC, wherein her date of birth is mentioned as 28.02.1998. PW-2 further 

admitted that she did not raise hue and cry when she was going with the 

accused in the vehicle. PW-2 further admitted that they stayed in the house of 

the friend of accused as a guest on the first night. PW-2 further admitted that 

she did not raise any hue and cry in the train during all the 11 (eleven) days of 

journey in the train. PW-2 further admitted that her statement was recorded on 

the date of production before the Court. PW-2 also admitted that when she was 

brought to the Court, members of Bengali Federation as well as police were with 

her. PW-2 further admitted that it was 11 am when she was taken by the 

accused from the Tangla railway station. PW-2 further admitted that she was 

above the age of 18 years when she had gone with the accused.  PW-2 further 

admitted that she knew the family members of the accused. 

10.          PW-3 Dr. B.K Sarma, the Medical and Health Officer No-1 at Udalguri 

Civil Hospital, stated in his deposition that on 27.11.2016 at about 3:40 pm, he 

examined one Smti Asha Debnath aged about 14 year. PW-3 further stated that 

smear examination reported by Pathologist Mangaldoi Civil Hospital showed no 

spermatozoa. PW-3 further stated that in his opinion there was no hymen and 
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the radiological age of the victim was approximately 18-19 years. PW-3 further 

stated that Urine test for pregnancy showed negative. 

11.    PW-4 Smti Maloti Debnath, the wife of the informant, stated in his 

deposition that her husband was a diabetic patient and her brother got 

acquainted with the accused, who used to give medicine for diabetes and as 

such her brother took the accused to their house. PW-3 stated that her husband 

took diabetic medicine from the accused and got some relief too by taking such 

medicine. PW-4 further stated that on 14/10/2016 the accused took away her 

daughter. PW-4 further stated that her husband lodged the case and then after 

40 (fourty) days her daughter was recovered by police from Ijahar camp near 

Goreswar. During cross examination, PW-4 admitted that they have 

acquaintance with the accused for a long time and the accused also stayed in 

their house for one night. PW-4 further admitted that she did not witness when 

her daughter was taken away by the accused. PW-4 further admitted that she 

knew nothing as to whether her daughter was in love with the accused. 

12.        PW-5 Sri Pinku Debnath, the son of the informant, stated in his 

deposition that his father was a diabetic patient. PW-5 stated that as the 

accused used to give medicine diabetes, his father took medicine from the 

accused. PW-5 further stated that his father also got relief after taking the 

medicines from the accused. PW-5 further stated that on 14.10.2016 the 

accused took away his sister with him. PW-5 further stated that they were 

ignorant about the relationship between his sister and the accused but after she 

was taken away by the accused, they came to know about the same. PW-5 

further stated that the accused took away his sister by threatening her. PW-5 

further stated that the police recovered his sister after one month and three 

days. During cross examination, PW-5 admitted that since before one month of 

the incident they had relation with the accused. PW-5 admitted that they had 

acquaintance with the accused when the accused used to come to their house 

for giving medicine to his father. PW-5 further admitted that the accused did not 

stay in their house during night. PW-5 further admitted that he did not know as 

to whether his sister and the accused were in love. PW-5 further admitted that 
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the people of his village raised objection when the accused started to visit their 

house frequently and they told the accused not to come to their house but the 

accused did not relent. PW-5 further admitted that he cannot say as to how his 

sister had gone to Tangla railway station, where from she was taken away by 

the accused. PW-5 further admitted that when his sister was taken away, the 

members of „Bengali Federation‟ visited their house and helped them. PW-5 

further admitted that they did not lodge any ejahar to the police when the 

accused did not listen them after voicing their objection in visiting their house. 

13.       PW-6 Sri Riju Baruah, the neighbour of the informant, stated in his 

deposition that the accused provided medicine for diabetes to the informant and 

the informant got relief after taking the medicine from the accused, which raised 

confidence of the informant on the accused. PW-6 further stated that the 

accused threatened the informant‟s daughter that if she did not go with him, he 

would kill her parents. PW-6 further stated that the victim went away with the 

accused from Tangla railway station. PW-6 further stated that he have seen the 

accused taking away the victim by catching her hand in the Station. PW-6 

further stated that accused and the victim were recovered from Goreswar after 

one month. During cross examination, PW-6 admitted that he did not know the 

reason for taking the signature in Ext-4. PW-6 further admitted that the Police 

did not record his statement. PW-6 also admitted that the accused and the 

victim fell in love with each other and the accused also provided gift to the 

victim during the Puja. PW-6 further admitted that a good number of people 

were there in Puja. 

14.       PW-7 Miss Jamuna Malik stated in her deposition that the accused 

visited the house of the informant and gave diabetes medicine to the informant. 

PW-7 further stated that one day the accused took away the informant‟s 

daughter Asha Debnath with him by train and then the victim was recovered. 

During cross examination, PW-7 admitted that victim Miss Asha Debanth is her 

neighbour and she used to visit the house of the victim before the incident but 

after the incident they have no relation with the victim. PW-7 further admitted 
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that she cannot say the type of relationship between the accused and the victim. 

PW-7 further admitted that the police did not record her statement.  

15.          PW-8 Sri Ganesh Debnath, the brother-in-law of the informant, stated 

in his deposition that the informant is a diabetic patient. PW-8 further stated 

that he came to know that the accused Md Suraj Ali used to provide medicine 

for Diabetes and accordingly the informant also took medicine from the accused. 

PW-8 further stated that the accused also visited the house of the informant for 

providing him medicines. PW-8 further stated that once he was informed over 

telephone that the accused has taken away Asha Denbnath, who is the daughter 

of the informant and then after about one month and ten days, Asha Debnath 

was recovered with the help of police near Ijahar Camp. During cross 

examination, PW-8 admitted that he did not know as to how the accused took 

away Asha Debnath. PW-8 also admitted he did not know as to whether there 

was any love affair between the accused and Asha Debnath. PW-8 further 

admitted that he did not know as to whether his sister and sister‟s husband used 

to visit the house of the accused. 

16.       PW-9 SI Naren Ch. Swargiary, who is the IO, stated in his deposition 

that on 14.10.2016 he was posted at Harisinga PS and on that day he was the 

in-charge OC of Harisinga PS in the absence of O/C. PW-9 further stated that as 

such he received the ejahar and he took up the investigation himself. PW-9 

further stated that he recorded the statement of the informant in the police 

station. PW-9 further stated that since the victim was traceless and the accused 

had allegedly taken away the victim and as such he sent WT message to the 

Goreswar PS as the resident of accused falls under Goreswar PS. PW-9 further 

stated that he proceeded to the place of occurrence and drew a rough sketch 

map of the PO. PW-9 further stated that he recorded the statement of other 

witnesses in connection with this case and seized one school certificate 

belonging to the victim from her house. PW-9 further stated that he collected 

CDR on the basis of phone number of the accused so that the location of the 

accused and his contact with others can be zeroed in. PW-9 further stated that 

they traced out the accused along with victim and brought the victim to the 
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Court. PW-9 further stated that the statement of the victim u/s-164 CrPC was 

also recorded in the Court. PW-9 further stated that after completing the 

investigation, he submitted charge-sheet u/s-366/506 IPC against the accused 

Md Suraj Ali. During cross examination, PW-9 admitted that one Jamuna Mallik is 

the resident in the vicinity of the PO. PW-9 further admitted that PW Sri Nepal 

Debnath stated before him that the accused and his daughter had love affairs 

between them. PW-9 further admitted that victim Asha Debnath did not state 

before him in her statement u/s-161 CrPC that the accused pulled her by holding 

her hand from Tangla railway station. PW-9 further admitted that victim Asha 

Debnath also did not state before him that the accused committed misdeeds 

with her by putting clothes on her mouth. PW-9 further admitted that he 

recorded the statement of Sri Raju Baruah and Sri Jamuna Mallik. PW-9 further 

admitted that the PO is the house of Jamuna Mallik and her name is not 

mentioned in the sketch map but her husband‟s name is mentioned therein. 

(Later on witness says that the father‟s name of Jamuna Mallik is mentioned in 

the sketch map). PW-9 further admitted that School certificate as mentioned in 

Ext-6 was provided by the parents of the victim. PW-9 further admitted that as 

per school certificate (Ext-6), the date of birth of victim is 28.02.1998. 

APPRECIATION OF EVIDENCES: 

17.           Before entering into the appreciation of evidences of PWs, let me put 

on record the notable arguments advanced by both the sides. The ld Addl. PP. 

appearing for the State has submitted during his argument that the evidences of 

the prosecution witnesses have supported the prosecution case and the defence 

has failed to shake the trustworthiness of the evidences of PWs by their cross-

examination. The ld Addl. PP has also submitted that the prosecution has 

successfully proved the case against the accused beyond all reasonable doubt 

and the accused is liable to be convicted as per law. Per contra, the ld Counsel 

for the accused submitted that the prosecution case is based on some false and 

fabricated allegations and that the prosecution case is full of contradictions. The 

ld defence Counsel also argued that the victim, who is a major girl, had gone 

with the accused without any inducement from the accused but then the victim 
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changed her stance on pressure from Bengali Federations on her family 

members. It is also argued by the ld defence Counsel  that the testimony of the 

prosecution witnesses are not corroborative to each other and the evidences of 

the prosecution witnesses are also not trustworthy and reliable and hence the 

accused is entitled to get acquittal from the charges levelled against him.  

18.       Now let me appreciate the evidence on record vis a vis the suave 

submission of both the sides. But before venturing into the appreciation of 

evidences, it would be in the fitness of the discussion to put on record the 

essential ingredients of Section-366 IPC.    

19.           To constitue an offence u/s-366 IPC, the following ingredients are 

to be established by the prosecution –  

(a) that the accused kidnapped the victim as understood in section 360 

or 361 of IPC or abducted the victim as understood in section 362 of IPC,  

(b) that the victim of the aforesaid kidnapping or abduction was a 

female,  

(c) that the accused, during the kidnapping or abduction, had intention 

or knew it likely that such woman might or would be forced to marry any 

person against her will, or that she may be forced or seduced to illicit 

intercourse, or by means of criminal intimidation or otherwise by 

inducing a woman to go from any place with intent that she may be or 

knowing that she will be forced or seduced to illicit intercourse.  

20.          Section 361 of IPC speaks as follows – “ Whoever takes or entices 

any minor under sixteen years of age if a male, or under eighteen years of age if 

a female, or any person of unsound mind, out of the keeping of the lawful 

guardian of such minor or person of unsound mind, without the consent of such 

guardian, is said to kidnap such minor or person from the lawful guardianship.” 

21.        Section 362 of IPC speaks as follows – “Whoever by force compels, 

or by any deceitful means induces, any person to go from any place, is said to 

abduct that person.”  
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22.          If the evidence on record is given a close look, it appears that except 

the victim (PW-2) there is no other eye-witnesses to the occurrence. So the 

prosecution case wholly rests upon the testimony of the victim. First thing first, 

the age of the victim girl (PW-2) is to be considered at first before proceeding 

further in order to determine the consent aspect in an offence u/s-366 IPC. 

Albeit the ejahar and the statement of the victim (PW-2) show that the victim 

was aged about 14 years at the relevant time but the victim (PW-2) admitted 

during her cross-examination that she was above the age of 18 years when she 

had gone with the accused. PW-2 further admitted that she procured one school 

certificate from the Headmaster of Harisinga High School for the purpose of 

NRC, wherein her date of birth is mentioned as 28.02.1998.  IO (PW-9) also 

admitted that School Certificate as mentioned in Ext-6 was provided by the 

parents of the victim and as per said School Certificate, the date of birth of 

victim is 28.02.1998. The photostat copy of the said School Certificate is also 

available in the case record. The stand of the defence regarding the age of the 

victim (PW-2) got a further boost from the medical report (Ext-3), wherein the 

age of the victim is shown as 18/19 years on the basis of radiological 

examination done on the victim after the incident. So in my opinion it would be 

safe to hold that at the relevant point of time the victim was not less than 18 

years.  

23.        Now it would be relevant to see here as to whether the accused by 

force compelled, or by any deceitful means induced the victim to go with him on 

the date of the alleged incident. As stated above, the defence stand is that the 

victim had gone with the accused out of her own will without any sort of 

inducement from the accused. From the evidence of victim (PW-2) and her 

parents (PW-1 & PW-4) it is evident that the accused and the victim got 

acquinted with each other when the accused started to give diabetes medicine 

to the father of the victim. 

24.        If the evidence of victim (PW-2) is considered, itcan be seen that PW-2 

stated in her deposition that the accused stayed in their house on the previous 

night of the incident and on the next morning the accused left their house. PW-2 
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further stated that on the next day, the accused called her friend Miss Jamuna 

and talked with her  (PW-2) over telephone and at that time, the accused asked 

her to go to Tangla and she had accordingly gone there as the accused 

threatened her. PW-2 further stated that she refused to go with the accused 

from Tangla but the accused pulled her by hand and took her to Mangaldoi by a 

vehicle and then to Barpeta by train. PW-2 further stated that the accused took 

her to the house of one of his known person and spent night therein. PW-2 

further stated that on the next morning, the lady (wife of the friend of accused) 

of that house forced them to leave the house and then the accused took her to 

Chennai by train by travelling for 11 (eleven) days. PW-2 further stated that the 

accused returned to Barpeta again with her and then the accused married her 

by force at Barpeta and she was forced to tell his maternal uncle that she was in 

love with him. PW-2 further stated that after 11 (eleven) days, the wife of the 

accused came to the house of the uncle of the accused wherein she was staying 

with the accused. The stand of the defence is that the victim had done all these 

things out of her own consent. The ld Counsel for the accused submitted that 

had there been no consent from the victim, she would have raised alarm. From 

aforesaid narration of events, nowhere it is seen that the victim did anything to 

inform people about her abduction by the accused. Further PW-4 herself 

admitted during cross examination that she did not disclose to anyone that the 

accused threatened her. PW-2 further admitted that she did not raise hue and 

cry when she was going with the accused in the vehicle. PW-2 further admitted 

that she did not raise any hue and cry in the train during all the 11 (eleven) days 

of journey in the train.  

25.        So it is seen that the victim (PW-2) had  moved from here and there 

with the accused for a good number of days but there is no evidence to show 

that during that period, the victim had ever resisted the accused or made any 

hue and cry to voice her unwillingness in going with the accused. The aforesaid 

action of the victim (PW-2) in not divulging the occurrence of her abduction by 

the accused to any person, whom she had met during the transitory period, 

clearly indicates that the victim, who is a major girl, had consent to go with the 

accused. Such conduct and behaviour of the victim (PW-2) renders her evidence 
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shaky and untrustworthy. Other PWs admittedly did not witness the incident and 

as such their depositions can not be made the basis for determining the 

culpability of the accused when the evidence of victim (PW-2) herself is not 

trustworthy. 

26.          Admittedly victim (PW-2) had gone to Tangla by train upon an alleged 

threatening phone call from the accused. So, the victim (PW-2) proceeded to 

Tangla from her house alone. But the prosecution has failed to adduce concrete 

evidence to show as to what sort of threatening compelled the victim to leave 

her house to meet the accused at Tangla. If the victim was threatened to such 

an extent leaving no choice but to go to Tangla, she could have narrated the 

same to her family members but admittedly she did not do so. Germane here is 

to refer here the evidence of PW-6. PW-6, who is one of the neighbour of the 

informant, admitted during his cross examination that the accused and the 

victim fell in love with each other and the accused also provided gift to the 

victim during the puja. So, the evidence of PW-6 creates doubt on the reliability 

of the evidence of victim (PW-2). Further the defence side has also successfully 

contradicted some vital stands of PWs through the cross-examination of IO. IO 

(PW-9) admitted in his cross examination that PW-1 (informant) stated before 

him that the accused and his daughter had love affairs between them. PW-9 

further admitted that victim Asha Debnath did not state before him in her 

statement u/s-161 CrPC that the accused pulled her by holding her hand from 

Tangla railway station. All these go to show that the victim had gone with the 

accused out of her own will and without any compulsion by force or by deceitful 

inducement from the accused. 

27.         Further there is also no evidence on record to show that the accused 

had sexual intercourse with the victim in all those days. Albeit the victim (PW-2) 

stated in her deposition that the accused forced her to sleep with him in a house 

on the night of her abduction and he also did bad acts with her by force but the 

victim did not explain as to what sort of bad acts was committed on her by the 

accused despite the fact that the ld Addl. PP as well as the Court gave the victim 

ample time to elaborate the same. Further the defence side has also successfully 
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contradicted one vital stand of PW-2 through the cross-examination of IO. IO 

(PW-9) admitted that the victim Asha Debnath (PW-2) did not state before him 

that the accused committed misdeeds with her by putting clothes on her mouth.  

28.         One of the essential ingredients of Section-366 IPC is the intention of 

the accused. Hence, in considering whether an offence has been committed 

under this section, the volition, the intention and the conduct of the women are 

not material except in so far as they bear upon the intent with which the 

accused kidnapped or abducted her. Thus before a person can be convicted of 

an offence under first part of section 366 IPC, the Court must be satisfied as a 

matter of fact upon the evidence that the accused kidnapped or abducted the 

women with intent to compel her or knowing it to be likely that she would be 

compel to marry against her will or that she would be subjected illicit intercourse 

and unless such an intent is prove, the accused is entitled to be acquitted.  

29.         In the case in hand, there is no evidence on record even from the 

mouth of the victim (PW-2) that she was taken away by the accused in order to 

compel her to marry against her will or for illicit intercourse with her. As stated 

above, the victim did not whisper in her evidence that the accused had sexual 

intercourse with her. What the victim stated is that the accused did bad acts 

with her without elaborating the nature of bad acts committed by the accused 

on her. As stated above, the IO (PW-9) admitted that the victim Asha Debnath 

(PW-2) did not state before him that the accused committed misdeeds with her 

by putting clothes on her mouth. 

30.          Further allegation of the prosecution is that the accused threatened 

the victim (PW-2) with injury on her person in order to take her with him. In this 

regard also, there is no concrete evidence to prove that the accused threatened 

the victim to such an extent which caused the victim to go with the accused. 

Evidence of victim (PW-2) shows that the accused did not take away the victim 

from her house rather the accused allegedly asked her to go to Tangla from her 

house and accordingly the victim proceeded to Tangla, wherefrom the accused 

took her to Mangaldoi by a vehicle. In this regard the contradictory statement 

appears from the evidence of informant (PW-1) i.e the father of the victim. PW-
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1 deposed to the effect that the accused took away his daughter by threatening 

his wife with death. But such a stand has not been taken by the wife of 

informant i.e PW-4. PW-4 deposed that the accused took away her daughter on 

14.10.2016. PW-4 did not whisper that she was threatened with death at that 

time by the accused. Infact PW-4 admitted during her cross examination that 

she did not witness the incident of taking away of her daughter by the accused. 

All other PWs also admitted that they did not witness the incident of taking away 

of the daughter of the informant by the accused. PW-6, who is one of the 

neighbour of the informant, admitted during cross examination that the accused 

and the victim fell in love with each other and the accused also provided gift to 

the victim during the puja. Another contradiction is apparent from the evidence 

of Miss Jamuna Malik (PW-7). Victim (PW-2) stated in her deposition that the 

accused used to contact her through mobile phone of Miss Jamuna Malik (PW-7) 

but PW-7 did not whisper about the same in her deposition before the Court. 

31.            In view of the aforesaid appreciation of evidences, it is clear that the 

victim, who is a major girl, had love affairs with the accused and as such she 

eloped with the accused out of her own choice and there is no reliable evidence 

to show that the accused exercised any force or undue influence upon the victim 

to go with him and maintained any illicit affairs against her will. The principle of 

criminal jurisprudence is that the prosecution has to prove its case beyond 

reasonable doubt and in case of any doubt, the benefit of doubt has to be given 

to the accused person. Thus considering the aforesaid facts and circumstances 

and the appreciation of evidences thereof, it can be safely concluded that the 

prosecution has failed to prove beyond reasonable doubt that the accused Md 

Suraj Ali abducted Miss Asha Debnath by inducing her, with intent that she may 

be compelled to marry against her will or in order that she may be forced to 

illicit intercourse or that the accused threatened the victim with injury on her 

person in order to take her with him.  Hence both the points are decided against 

the prosecution. 

32.           On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove it‟s 
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case  against the accused Md Suraj Ali beyond reasonable doubt. As such, the 

accused is acquitted of the charges levelled against him. So, the accused be set 

at liberty forthwith. 

33.         The bail-bond for the accused would remain in force for the next six 

(6) months in view of Sec. 437-A CrPC. 

34.           Given under my hand and seal of this Court on this 15th day of June, 

2017.                        

                                                                                                                                                                                                              

                                                                    (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                         Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                                  : Sri Nepal Debnath;  

          II) PW-2                                  : Miss Asha Debnath; 

         III) PW-3                                  : Dr. B.K Sarma; 

         IV) PW-4                                   : Smti Maloti Debnath;        

          V) PW-5                                   : Sri Pinku Debnath; 

          VI) PW-6                                  : Sri Riju Baruah; 

         VII) PW-7                                  : Miss Jamuna Malik; 

         VIII) PW-8                                 : Sri Ganesh Debnath & 

          IX) PW-9                                  : SI Naren Ch. Swargiary 

2.   PROSECUTION EXHIBITS-            

           I) Ext-1                                   : Ejahar;  

           II) Ext-2                                  : Statement of Victim u/s-164 CrPC; 

          III) Ext-3                                  : Medical Report of victim; 

           IV) Ext-4                                  : Seizure List; 

          V) Ext-5                                    : Sketch map of PO; 

          VI) Ext-6                                   : Seizure list & 

           VII) Ext-7                                 : Charge Sheet. 

3.    DEFENCE WITNESSES                     : Nil. 

4.    COURT WITNESSES/EXHIBITS          : Nil.                        

                                           

                                                              (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                         Asstt. Sessions Judge, Udalguri, Assam 

 


